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U.S. ELECTION ASSISTANCE COMMISSION 
1225 New York Ave. NW – Suite 1100 
Washington, DC 20005 
 

 
October 2, 2007 
 
MEMORANDUM 
 
TO:   EAC Commissioners 
 
CC:  Tom Wilkey, Peggy Sims, Julie Hodgkins, Gavin Gilmour, Jeannie Layson, 

Tamar Nedzar 
 
FROM:  Edgardo Cortés, Election Research Specialist 
 
SUBJECT:  Staff Recommendation for an Interim Internal Procedure for Responding to 

State Requests to Change the Federal Form State Specific Instructions 
 

The proposed policy provides internal EAC procedures for the processing of state 
requests to make changes to the Federal Voter Registration Form state specific instructions.  This 
policy is distinct from EAC’s rule making efforts initiated at the September 6, 2007 public 
meeting.   At that meeting, the EAC Commissioners voted to begin a 30-day comment period 
regarding the Commission’s intent to transfer the NVRA regulations from the FEC.  Despite the 
fact that the EAC has not yet promulgated regulations necessary to assist in the development of 
the Federal form, it retains its obligation under the National Voter Registration Act to issue the 
Federal Form and respond to state requests.   
 

In conjunction with the resolution passed on September 6, 2007 and the corresponding 
delays required by that action, Chair Donetta Davidson requested on September 20, 2007 that 
EAC staff develop an interim internal procedure for processing state requests to change the 
Federal form.  This procedure is aimed at making transparent, uniform, and nondiscriminatory 
decisions on pending and subsequent requests to change the state-specific instructions of the 
National Mail Voter Registration Form, while the EAC works to take more formal action. 
 

Until this time, EAC staff has made changes to the state instructions in the Federal Form 
without a Commission vote based on the policy carried over from the FEC’s Office of Election 
Administration.  Based on the Chair’s September 20 request, EAC staff reviewed current 
operations and authority under NVRA, as well as the procedures the FEC implemented to review 
state requests.  Due to the actions taken by the Commission to develop a more formal policy, 
procedure, and regulatory framework for handling state requests, staff believes that it would now 
be inappropriate for staff to act on or respond to state requests in the absence of a formal internal 
procedure for doing so. Accordingly, staff will not respond to state requests to amend the Federal 
Form without internal procedures adopted by the Commissioners. 
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Attached is the staff recommendation, Interim Internal Procedure for Responding to 
State Requests to Change the Federal Form, for processing state requests to change the federal 
form.  The Commissioners should take immediate action to approve these internal procedures so 
that the review of state requests will be handled promptly, uniformly, transparently, and 
equitably. 
  
 Recommendation: EAC staff recommends that the Commissioners vote to immediately 
adopt the attached policy, Interim Internal Procedure for Responding to State Requests to 
Change the Federal Form, and publish the policy for notice in the Federal Register.  Publication 
in the Federal Register will enable staff to respond to state requests in a transparent and uniform 
manner. In addition, publication will provide notice to the public about how the EAC deliberates 
and makes decisions regarding state requests. 
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Interim Internal Procedure for Responding 
To State Requests to Change the Federal Form 
U. S. ELECTION ASSISTANCE COMMISSION 
1225 New York Avenue, NW, Suite 1100 
Washington, DC.  20005 

    
Background.  The National Voter Registration Act of 1993 (NVRA) requires the U.S. Election 
Assistance Commission (EAC) to develop a Federal Mail Voter Registration Application Form 
(42 U.S.C. §1973gg-7(a)(2)), which must be used and accepted by states “for the registration of 
voters in elections for Federal Office.”  (42 U.S.C §1973gg-4(a)).  The registration form 
developed by the EAC for use by the states must be consistent with the content requirements and 
limitations found in Section 9 of the NVRA (42 U.S.C. §1973gg-7(b)).  The NVRA also grants 
the EAC authority to prescribe regulations that are needed to carry out its responsibilities with 
respect to the form.  The EAC is presently considering the transfer of regulations promulgated by 
its predecessor agency, the Federal Election Commission, which it will then work to amend.  
Alternatively, the EAC will work to promulgate new regulations. 
 
Purpose.  As the EAC works to develop its regulatory frame work, it expects to receive requests 
from states to amend the Federal form’s state specific instructions.  The EAC has the obligation 
and authority under NVRA to act on these requests, even if it has not yet promulgated 
regulations which would assist the agency in these efforts.  The purpose of this policy is to 
provide the EAC with written temporary procedures regarding the processing of state requests 
for changes to the Federal Registration Form’s state specific instructions.  Written procedures 
will ensure that all request are treated the same.  Additionally, they will help the EAC expedite 
its process. 
 
Roles and Responsibilities.    
 
1. Director of Election Administration Support.  The Director of Election Administration 

Support (formerly Programs and Services) shall be responsible for processing State requests 
for changes to the Federal Form.  This includes reviewing, clarifying, classifying, and 
recommending action on each request.  The Director shall implement any decisions made by 
the Executive Director or Commissioners.  

 
2. Executive Director.  The Executive Director will make decisions on requests which do not 

require a significant determination of policy or exercise of discretion.      
 
3. General Counsel.  The Office of the General Counsel shall provide counsel upon request to 

the Director of Election Administration Support, the Executive Director, or the 
Commissioners. 

 
4. Commissioners.  The Commissioners will make decisions on all requests which require a 

determination of policy or exercise of discretion.   The Commissioners shall also respond to 
requests by a state for reconsideration or an opportunity to be heard after a decision has been 
made.    
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Procedure.    
 
1. Request for Changes.   All State requests submitted to the EAC for changes to the state 

specific instructions of the Federal Form shall be forwarded to the Director of Election 
Administration Support for processing. 

 
2. Processing.  The Division of Election Administration Support shall be responsible for 

processing state requests.  The Division shall: 
 

a. Review. Intake and review each request received by the agency.  The Division shall 
acknowledge receipt of each request in writing and ensure that each request is timely 
processed. 

 
b. Clarification.  Request additional information from the requesting state.  If upon review 

of the request, division staff identifies a need for additional information or clarification, 
staff shall coordinate with appropriate state officials.  All requests for additional 
information shall be made in writing.  Requests shall not be referred for action until all 
necessary information has been obtained. 

 
c. Classification.  Classify all requests into one of the following groups to facilitate the final 

decision-making process: 
 

i. State Voter Eligibility Requirements.  This group includes any request for change 
based upon a State’s amendment to its constitutional or statutorily prescribed 
voter eligibility requirements.  Voter eligibility requirements are standards which 
describe voter qualifications, not the procedures for demonstrating eligibility.  
Voter eligibility requirements traditionally include: voting age, citizenship, 
residence, mental capacity, criminal conviction, and oaths.   

 
ii. Administrative Matters.  This group includes any request for a change to a State’s 

contact information or the proper state address for the submission of registration 
forms.  

 
iii. Procedural Matters.   This group includes any request for a change based upon a 

State’s amendment to its statutes or administrative regulations regarding State or 
local registration procedures.   Traditionally, changes to the form for such 
procedures have been limited by Federal Regulation (11 CFR §8.6) to information 
pertaining to type of primary (open or closed), voter identification numbers, 
declaration of race or ethnicity, and registration deadlines.  Recently, states have 
requested EAC to address state specific procedures for other matters.  As the EAC 
has not issued regulations identifying matters it will consider, it must address each 
request presented.  Examples of these issues include state procedures for 
demonstrating citizenship, state voter identification requirements, and state 
requirements for organized voter registration programs.  
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d. Recommendation and Referral.  Make a recommendation, in writing, as to disposition 
and properly refer the request to the appropriate decision authority for action.   

 
i. State Voter Eligibility Requirements.  Requests classified as State Voter 

Eligibility Requirements shall be referred to the Executive Director for action.  
The Executive Director may request the Director of Election Administration 
Support to provide additional information or clarification as necessary.   

 
ii. Administrative Matters. Requests classified as administrative matters shall be 

referred to the Executive Director for action.  The Executive Director may request 
the Director of Election Administration Support to provide additional information 
or clarification as necessary.   

 
iii. Procedural Matters.   Requests classified as procedural matters shall be referred to 

the Commissioners for action.  Copies of all relevant documents shall be provided 
to all Commissioners and the Executive Director.  Each Commissioner may 
request the Director of Election Administration Support to provide additional 
information or clarification as needed.  Any additional information requested by 
an individual Commissioner shall be provided by the Director of Election 
Administration Support to all Commissioners and the Executive Director. 

 
3. Decision Authority Review.  Upon receipt of the recommendation and referral, the decision 

authority shall review a State’s request.  The degree of discretion and standard of review will 
vary depending upon the classification of the request.  

 
a. State Voter Eligibility Requirement.  EAC discretion and action on state voter eligibility 

requirements is limited.  The NVRA requires that the Federal Form specify each State’s 
“eligibility requirements (including citizenship).”  This is consistent with Article I, 
section 2 and the Seventeenth Amendment to the U.S. Constitution which grant States the 
authority to set requirements regarding voter qualifications.  The Executive Director shall 
generally approve and implement State changes to voter eligibility requirements when the 
State has amended the relevant statute or constitutional provision.  The Executive 
Director shall forward a request to amend the form to the Commissioners if he or she 
identifies a matter that requires the adoption of a policy or exercise of discretion.  

 
b. Administrative Matter.  The exercise of EAC discretion regarding administrative matters 

is generally unnecessary.  Administrative matters are limited to changes in state contact 
information or the official address for the submission of registration forms.  Generally, 
the Executive Director shall approve and implement relevant administrative changes.  
The Executive Director shall forward a request to amend the form to the Commissioners 
if he or she identifies a matter that requires the adoption of a policy or exercise of 
discretion. 

 
c. Procedural Matters.  Under the NVRA, the EAC has discretion in developing the Federal 

form which must be used and accepted by covered States.  The accommodation of a state 
specific voter registration process in the Federal form is generally a matter of EAC 
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policy.  However, this exercise of discretion is limited to the authority granted under the 
NVRA and any requirements or limitations regarding the form’s content specified in the 
NVRA.  This is consistent with Article I, Section 4 and Article II, Section 1 of the U.S. 
Constitution, which grants the Federal government the authority to pass laws regulating 
the manner in which Federal elections are held.  This authority has been broadly read by 
the Supreme Court to include the comprehensive Congressional regulation of a States’ 
voter registration process for Federal elections.  In exercising EAC’s discretion, it is 
important that the Commissioners review requests in a uniform manner using consistent 
standards.  The Commissioners shall vote to accommodate a state request for a change to 
the Federal instructions, unless: 

 
i. The request is inconsistent with the specific statutory requirements or prohibitions 

regarding the content of the Federal Form [42 U.S.C. §1973gg-7(b) and 42 U.S.C. 
§15483(b)(4)]; 

 
ii. The State procedure unduly complicates or significantly burdens voters in their 

efforts to register to vote in Federal elections using the Federal form in a manner 
inconsistent with the purposes of the NVRA; or  

 
iii. The request is inconsistent with the Help America Vote Act, NVRA, or any other 

Federal Statute or Constitutional provision affecting voter registration for Federal 
elections. 

 
4.  Issuance of Decision.  After review, the Decision Authority shall issue a determination on 

the request.  Each decision shall be in writing. 
 

a. Executive Director.  The Executive Director shall issue a written decision that clearly 
states a determination, any findings of the Executive Director, and identifies any 
documents or information that served as the basis of the decision.   

 
b. Commissioners.  The Commissioners shall issue a decision through a vote of the 

Commission.  After a reasonable amount of time to review the materials, hold hearings as 
necessary, or collect additional information, the Chair of the Commission shall bring the 
State’s request to a vote, consistent with the rules of the Commission.  The measure 
presented for a vote shall take the form of a written Commissioners’ decision.  The 
written decision shall clearly state a determination, any findings of the Commissioners, 
and identify any documents or information that served as the basis of the decision.  The 
Federal Form shall not be amended unless three or more commissioners vote for such 
amendment, consistent with Section 208 the Help America Vote Act (42 U.S.C. §15328). 

   
5. Requests for Reconsideration.  States may request to be heard or otherwise request 

reconsideration after an EAC decision.  When such requests are sent to the EAC, they shall 
be forwarded to the Chair of the Commission.  The Chair will acknowledge receipt of the 
request in writing.  The acknowledgement shall also inform the State whether it shall be 
heard solely through the submission of written materials or whether a hearing will be set.  
The written acknowledgement will specify the dates of any hearing (if applicable) and notice 
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a reasonable deadline for the submission of written information.  Any reconsideration of a 
request for a change to the Federal Form shall be made by a vote of the Commissioners, 
consistent with the procedure for the issuance a decision.  Any decision on reconsideration 
shall be final and no subsequent requests for reconsideration on that particular matter will be 
considered. 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


